
Late Payments Directive explained

Lawyer Hugh Peralta explained the workings of the EU's Late Payment Directive, recently adopted by Malta, at a packed seminar organised by the Malta Association of Credit Management.

He said that the law was limited to the interest payable on late payments on sale of goods or services rendered, carried out by traders with traders, with public authorities, and by professional persons.

Interest could be raised on amounts outstanding on the price of goods sold or services rendered. Other types of claims such as claims for damages arising from tort, or insurance claims were not covered by this legislation.

The crucial point was that the rate of interest that could be applied was not that limited to eight per cent per annum as had been legally applicable, but at seven per cent over the reference rate, which is the central intervention rate established by the Central Bank of Malta. This new rate of interest currently stands at 10.25 per cent.

This rate of interest would apply unless another rate would have been agreed by the parties. In default of such an agreement the interest rate established by the law would apply 30 days following the date of receipt by the debtor of the invoice or an equivalent request for payment.

Dr Peralta said the parties were free to agree on a lower or higher rate of interest. However, the law protected the creditor from entering into an agreement where the interest rate was so low as to make it grossly unfair to the creditor. Gross unfairness existed when one took into consideration aspects specified in the law, and general grounds as ordinarily assessed by a judge.

Dr Peralta noted that the legal notice which adopted the directive stated that this law came into force on July 1, 2005. Yet the law also stated that it was not applicable vis-à-vis contracts concluded prior to May 1, 2004. The question did arise - what was the position vis-à-vis contracts that were concluded post May 1 but prior to July 1? He opined that as this law imposed a more onerous liability on the debtor which had not been agreed upon when the commercial transaction in question had been entered into, then this law should not be applied retroactively.

Dr Peralta warned that this legislation was now being applied throughout Europe and foreign exporters who were not paid on time for goods exported to Malta could now exact an interest rate higher than that otherwise previously applicable. They could also charge reasonable costs incurred in the recovery of the debt. 

